Introduction
The legal protection of movable cultural heritage at the international level has been defined by a perennial tug-of-war between forces promoting international exchange and those seeking regulation of the transfer of the cultural objects. Shifts over the last century in how the balance between these twin aims is achieved reflect changes in the composition of Member States of intergovernmental organizations and their corresponding changing priorities. In the early twentieth century, the balance fostered under the League of Nations favored a cosmopolitan view promoting the circulation and interchange of cultural material to further knowledge and mutual understanding between peoples. The balance sought in the late twentieth century emphasized the importance of states being able to host representative national collections on their own territory.
More recently, this position appears to be tempered by moves to make cultural objects exhibited in international exhibitions immune from seizure or suit while on temporary loan. These moves are justified on the grounds reminiscent of those articulated a hundred years before.
The evolving recalibration of these dual priorities is the central focus of this chapter. First, I
consider the antecedent efforts of UNESCO's predecessor the International Committee for Convention's operation was the alienation or export of the object contrary to national legislation (Art.1).
The 1933 OIM draft applied to 'movable or immovable objects of an artistic, historical or scientific character' (Art.1). However, it did not distinguish between cultural objects contained in museum collections and those from archaeological excavations, as was illustrated by a controversy regarding stelae illicitly exported from Egypt and offered for sale on the European market. 12 The OIM confirmed that the definition of objects covered by the proposed convention included 'fragments de monuments'. 13 Nevertheless, subsequent drafts of the convention did not cover objects from archaeological excavations.
In response to concerns raised by states to the 1933 draft, the subsequent iteration was 'drastically' altered. 14 The draft International Convention for the Protection of National Historic or Artistic Treasures (1936 OIM draft) tightened its operation and no longer provided unfettered aid to national laws. 15 Drawing inspiration from the Pan-American Union's treaty covering movable heritage adopted during the same period, 16 the definition of cultural objects covered by the 1936 OIM draft was broadened to include 'objects of remarkable palaeontological,
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J. Capart to S. S. Pacha, Egyptian ambassador to Washington, 10 April 1933, OIM.IV.27.I, pp.172-73. 13 Foundoukidis to Destrée, n.d.: OIM.IV.27.I, p.168, Records of the Office international des musées, UNESCO Archives, Paris.
14 Visscher, op.cit., 859. 15 Visscher, op.cit., Appendix B, [866] [867] [868] Treaty on the Protection of Movable Property of Historic Value, 15 April 1935 , in force 17 July 1936 Vrdoljak, International exchange and trade in cultural objects 6 archaeological, historic or artistic interest' (Art.1(1)). With the inclusion of two words: 'national' and 'treasures', in the title and preamble of this draft, there is a subtle, but significant, recalibration of the balance between national and cosmopolitan objectives towards the views championed by the ICIC. 17 It redefined its purpose as the protection of cultural objects considered by the future State Parties to be of national importance, with the claimant state as the 'sole judge of the nature and value of such objects' (Art.1(2)). Also, it provided that the proposed convention's operation could be extended to objects in private collections, provided they were scheduled as being 'of national concern' and subject to export control (Art.17). These amendments were retained and extended in the 1939 redraft.
During the inter-war period, the promotion of free trade and equal access to cultural resources was most pronounced in the international regulation of archaeological sites, which reinforced the principles set down by the mandate system. 18 The tension created between the solidarity for domestic laws for the protection of national cultural heritage and the promotion of international exchange (and by extension the international art trade) was encapsulated in the complete , 1937; and Mouseïon, 1937, vol.39-40, pp.251-255. 23 Recommendation 15, Section III, Cairo Charter.
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any dispute between the country of origin and a collecting institution. 25 Euripide Foundoukidis, head of the OIM, noted that these recommendations were significant because 'they complete [d] legal clauses that figure [d] The 1939 OIM draft also bolstered the OIM initiative to promote the universal appreciation of all cultures through the regulation of export for exhibition, loan, study or conservation (Art.2(2)).
The provision gave a 'legitimate owner' whose objects were abroad for an exhibition or repair, the same rights he or she would have in their own state. 39 This was augmented by the 1939 OIM draft explicitly providing that it would not apply retroactively (Art.2 (3)). 40 Finally, it reaffirmed the precedence of 'diplomatic channels' as the first avenue for resolving disputes under the instrument (Art.4 (1)). This position departed from the judicial avenues incorporated in the 1933
OIM draft but accorded with the spirit of the 1937 Cairo Charter.
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The OIM draft was never adopted by the League of Nations. De Visscher when reflecting on these inter-war efforts observed that they endeavored marry two 'worthy' interests: the drive of a country to preserve cultural objects which represent its national heritage which may result in a 'chauvinistic idea' of export prohibitions which impeded the 'more lofty point of view' of the 'eminently universal educational role of the work of art throughout the world'. 42 It would take more than three decades for the multilateral agreement on the regulation of the trade in cultural objects to be realized in the post-war period -and the balancing it achieves is appreciably different from that of these inter-war OIM initiatives.
Current instruments and UNESCO
The UN Educational, Scientific and Cultural Organization (UNESCO) is the specialist United Nations' agency in the field of culture and succeeded the functions of the League of Nations'
ICIC. It has a decidedly more global membership than its predecessor. 43 UNESCO's Constitution provides that it recommend the adoption of international agreements to 'promote the free flow of ideas by word and image' and 'maintain, increase and diffuse knowledge' including by facilitating the conservation and protection of the 'world's inheritance of books, works of art and monuments of history and science' and 'the exchange of publications, objects of artistic and scientific interests and other materials of information'. 44 By 1976, Deputy Assistant DirectorGeneral, Gérard Bolla noted that UNESCO had already adopted three conventions and six recommendations on culture which had the dual aims of 'identifying, protecting and presenting its return (Arts 3, 4 and 5). These provisions complement the 1995 UNIDROIT Convention. Like the OIM drafts and 1970 Convention before it (Art.7(b)(ii)), the 1995 Convention provides that the bona fide purchaser be compensated when a stolen item is returned (Art.4(1)). However, this is subject to the possessor having acted with due diligence in the circumstances.
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Countries that host large art markets continued to push for a distinction to be made between cultural objects located in museums and those removed from archaeological sites. 66 However, while these items are treated differently by the 1970 UNESCO Convention (Arts 7(b) and 9), the treaty explicitly covers archaeological material (Art.1(c)). This is in stark contrast to the interwar OIM drafts. This fundamental shift is explained by changing circumstances in the intervening period including: the proliferation of newly independent states which irreversibly altered the dynamics within intergovernmental organizations like UNESCO, the growing public Art.4(4), 1995 UNIDROIT Convention, lists the following circumstances including 'the character of the parties, the price paid, whether the possessor consulted any reasonably accessible register of stolen cultural objects, and any other relevant information and documentation which it could reasonably have obtained, and whether the possessor consulted accessible agencies or took any other step that a reasonable person would have taken in the circumstances'. cultural objects. However, the time limit for claims is different from claims for objects from identified monuments, archaeological sites or public collections (Art.3).
These developments exemplify the recalibration, since the Second World War, of the balance between the aims of facilitating national laws concerning movable heritage, including export controls, and the promotion of the international exchange of cultural objects to foster appreciation of other cultures. International co-operation is defined by efforts to ensure that national laws regulating the transfer and export of cultural objects on a state's territory are rendered more effective. 68 The circulation of casts and reproductions to facilitate the acquisition of the knowledge and appreciation of other cultures; the late twentieth century instruments are driven by an objective closely aligned with the push to curb the illicit trade in cultural objects, namely, restitution. The travaux of the 1970 Convention noted that while the lawful transfer and exchange of cultural objects would not be forbidden, it did recognize the need to control its export and sale 'in the interests of the great cause of international understanding do not lead to the disappearance of the cultural heritage of certain States'. 78 Indeed, in the post-1945 period, international exchange has been advocated by the same states that championed a multilateral agreement on illicit export, import and transfer of cultural objects. 79 As the 1976 Recommendation notes the circulation of cultural property 'still largely dependent on the activities of self-seeking parties' which leads to 'speculation which causes the price of such property to rise, making it inaccessible to poorer countries and institutions while at the same time encouraging the spread of illicit trading'. Recommendation (para.15) and reiterated by the Universal Declaration on Cultural Diversity adopted by UNESCO in 2001. 83 The international exchange of original objects between museums and the reconstitution of dismembered cultural objects was viewed as vital to the efforts of newly independent states to build up their own museum collections. 84 In the late twentieth century, international exchange did not mean short-term loans for the purpose of an international exhibition. that are outside the state to whose cultural heritage they belong shall not be subject to seizure as a result of public or private lawsuits' (Art.16). provides that an object temporarily exported for such purposes pursuant to domestic legislation and not returned according to the terms of the permit shall be deemed to be illegal exported.
However, states often do not have import control regimes and if they do they rarely cover objects temporary imported for the purposes of an exhibition. 95 Australia had raised the failure of the draft 1976 Recommendation to properly address the issue of cultural objects acquired in the past but which could not be return to the country of origin 'for loan, restoration, study of authentication etc., without risk of being seized because subsequent laws restrict the movement of that class of objects'. 96 It should be noted that some domestic laws do provide for the temporary import of such objects to encourage exhibitions of cultural materials which may not otherwise be accessible to their people. 97 The specter of possible restitution claims for cultural objects temporarily exported for an exhibition, study or restoration stymieing international exchange has led to demands from some lending states for stronger domestic immunity from seizure and suit protections to be enacted by a borrowing state. Several countries have recently passed laws to immune objects which are temporarily imported for an exhibition. 98 The potential for these laws to circumvent existing international obligations including those related to curbing the illicit trade in cultural objects is acknowledged. 99 Accordingly, guarantees of immunity under domestic law are often only provided after due diligence concerning title is demonstrated. 100 Restitution claims for objects on temporary loan have raised public awareness of contestations over title, provenance, and the broader historical and socio-economic context concerning the transfer and exchange of cultural materials, which should not be silenced.
Conclusion
The importance of the international exchange of cultural objects for fostering mutual understanding among people has been recognized since the earliest initiatives for the protection of the movable heritage at the international level nearly a century ago. It remains a priority for the international community to this day. However, how it relates to efforts to regulate the transfer and restitution of cultural property has changed over time. the diffusion of culture and its appreciation by other peoples can only occur with an acceptance that each culture forms part of the common heritage of all humanity and must be respected and preserved. For this reason, there has been an increasing acceptance of the importance of mutual assistance among states (and non-state actors) in curbing the illicit trade in cultural objects and stemming the losses it entails. The pursuit of this objective has not dampened with current efforts at the domestic and regional levels to facilitate international exhibitions. Indeed, it is telling that laws for immunity from seizure or suit for objects on temporary loan often require that due diligence has been undertaken in respect of title prior to the provision of such guarantees, in recognition of existing international rights and obligations concerning cultural heritage and human rights law. This present-day balance between encouraging international exchange and ensuring effective controls on the trade in cultural objects reflects an acceptance that these twin aims are not mutually exclusively -but can and must be mutually reinforcing.
